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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
09/05/2008 has been entered. 

Allowable Subject Matter 

2. The indicated allowability of claim 35 is withdrawn in view of the newly 
discovered reference(s) to Pasquet (U.S. Publication 2004/01 17017). Rejections based 
on the newly cited reference(s) follow. 

Claim Rejections - 35 USC §112 

3. The following is a quotation of the first paragraph of 35 U.S.C. 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

4. Claim 38 is rejected under 35 U.S.C. 112, first paragraph, as failing to comply 
with the written description requirement. The claim(s) contains subject matter which was 
not described in the specification in such a way as to reasonably convey to one skilled 
in the relevant art that the inventor(s), at the time the application was filed, had 
possession of the claimed invention. The examiner is unable to find support for the 
limitation directed to the lateral transmission elements towards each other that applies a 
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compressive force to the wedge, which urges the first and second ends away from 
each other (emphasis added by the examiner). The specification does not appear to 
include this limitation and the limitation is not capable of being shown in the drawings. 
Therefore, the examiner is treating the claim as new matter since the limitation does not 
appear to part of the original disclosure. 

5. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

6. Claims 26, 28, and 33 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

7. Claim 26 describes a limitation wherein the releasing position is when the spinal 
column is extended and the compressive position is when the spinal column is in flexion 
is unclear to the examiner. Extension of the spinal column is known as the movement of 
the spine causing the spinous processes of the vertebrae to move closer together, i.e. 
bending backwards, and flexion of the spine is known as the movement of the spine 
causing the spinous processes of the vertebrae to move apart, i.e. bending forwards. 
Therefore, the examiner in unclear as to how the compressive lateral elements are 
compressed when the spine is in flexion and how the compressive lateral elements are 
not compressed when the spine is in extension. For examination purposes, the 
examiner will interpret the compressive position as the compressive lateral elements in 
compression, i.e. extension of the spine, and the releasing position as the compressive 
lateral elements not in compression, i.e. flexion of the spine. 
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8. Claim 28 recites the limitation "the transverse direction" in lines 19-20. There is 
insufficient antecedent basis for this limitation in the claim. 

Claim Rejections - 35 USC § 103 

9. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

10. Claims 28, 33, 35, 41, and 42 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Pasquet (U.S. Publication 2004/0117017) in view of Taylor (U.S. 
Patent 6,626,944). 

Pasquet discloses a device comprising an interspinous wedge (10) inserted 
between the spinous processes of two vertebrae, a strap engaged around the two 
spinous processes and the wedge, and first and second lateral transmission elements 
disposed between the strap and the wedge. The wedge includes a first end and a 
second opposite end, wherein each end comprises a recess bound by two lugs, wherein 
the recesses are shaped to receive the spinous processes and first and second lateral 
sides extending from the first end to the second end. The strap forms a first and a 
second compressive element disposed on opposite lateral sides of the wedge to 
maintain the position of the wedge. The lateral transmission elements include small bars 
(34) connected to a support plate, wherein the lateral transmission elements are 
disposed between the strap and the wedge and are capable of pressing against the 
middle of the lateral sides in a direction transverse to the longitudinal axis of the wedge 
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and do not extend through a sagittal plane defined by the spinous processes in the 
space between the spinous processes. Pasquet fails to disclose the device wherein the 
wedge includes at least one elastically deformable zone. Taylor teaches an interspinous 
wedge manufactured from a multi-directionally flexible and elastic material including at 
least one elastically deformable zone in order to provide a device that allows the lugs to 
"self close" against the lateral faces of the spinous apophyses during compression 
(column 2 lines 4-20). It would have been obvious to one having ordinary skill in the art 
at the time the invention was made to provide the wedge of Pasquet manufactured from 
a multi-directionally flexible and elastic material including at least one elastically 
deformable zone in view of Taylor in order to provide a device that allows the lugs to 
"self close" against the lateral faces of the spinous apophyses during compression. 
11. Claims 14-21, 26, 27, 36, 37, 39, and 40 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Ferree (U.S. Publication 2003/0220643) in view of Taylor (U.S. 
Patent 6,626,944) and Shirado (U.S. Publication 2003/0109880). 

Ferree discloses a device comprising an interspinous wedge (110), two lateral 
elements (302, 303, 306, etc.) capable of being passed beneath the laminae of 
vertebra, and two lateral transmission elements (104;106). The wedge is inserted 
between the spinous processes of two vertebrae and includes first and second ends 
comprising a recess shaped to receive and engage the respective spinous processes, a 
longitudinal axis extending through the recesses, first and second lateral sides 
extending from the first end to the second end, and at least one elastically deformable 
zone, wherein the deformable zone has a limit of compressibility and a limit of 
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deformation in the transverse direction that is reached at a predetermined tilted position. 
The two lateral elements are disposed adjacent either lateral side of the wedge in a 
longitudinal direction, wherein the lateral elements are independent of each other with 
one end connected to a first vertebra and the opposite end connected to a second 
vertebra by anchorage pieces. The two lateral transmission elements are 
protuberances, i.e. bosses, disposed between the lateral elements and the wedge, 
wherein the lateral transmission elements are disposed entirely on the respective lateral 
side of the longitudinal axis, do not cross a sagittal plane defined by the spinous 
processes in the space between the spinous processes, and are capable of selectively 
pressing against the lateral sides of the wedge substantially midway between the first 
and second ends in the transverse direction near the elastically deformable zone. 
Ferree fails to disclose the first end and the second end of the wedge including saddle- 
shaped recesses and the lateral elements being compressible elements. Taylor 
discloses an interspinous wedge (5) wherein the first and second ends include saddle 
shaped recesses (9) in order to receive the corresponding spinous processes. It would 
have been obvious to one having ordinary skill in the art at the time the invention was 
made to provide the device of Ferree wherein the wedge further includes saddle-shaped 
recessed in the first and second ends in view of Taylor in order to receive the 
corresponding spinous processes. 

Ferree discloses a device comprising lateral elements connected to two treated 
vertebra, for example Figure 3, in order to allow movement of the spinal joint. Shirado 
teaches a device comprising compressive lateral elements connected to two treated 
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vertebra in order to allow movement of the spinal joint. Because both Ferree and 
Shirado teach device comprising lateral elements, it would have been obvious to one 
having ordinary skill in the art at the time the invention was made to substitute the one 
of the lateral elements with the other in order to achieve the predictable results of 
allowing movement of a spinal joint. 

The device of Ferree as modified by Taylor as further modified by Shirado 
discloses a device wherein the compressive lateral elements are elastically deformable 
between a releasing position and a compressive position along an axis of the spine, 
wherein the compressible lateral elements are relatively closer to the wedge in the 
compressive position and wherein the compressible lateral elements are relatively 
spaced apart from the wedge in the releasing position. 

Response to Arguments 

12. Applicant's arguments with respect to claims 14-21 , 26-28, 33, and 35-42 have 
been considered but are moot in view of the new ground(s) of rejection. 

Conclusion 

1 3. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO-892 for cited references the examiner felt were relevant 
to the application. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nicholas Woodall whose telephone number is (571)272- 
5204. The examiner can normally be reached on Monday to Friday 8:00 to 5:30 EST.. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO 
Customer Service Representative or access to the automated information system, call 
800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Nicholas Woodall/ 
Examiner, Art Unit 3775 
/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 



